IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BRUCE P. WINDESHEIM,
Haintiff

V. Civil No. AMD 01-1630
VERIZON NETWORK
INTEGRATION CORP,, et dl.,

Defendants :

...000...
MEMORANDUM

In this diversty action removed from date court, the plaintiff, Bruce P. Windeshem
(“Windesheim”), seeks damages of more than $670,000 from defendants Verizon Services
Corporation and Verizon Network Integration Corporation. Paintiff aleges that defendants
and/or defendants predecessors-in-interest faled to pay the ful amount of a bonus to which
he was entitted in connection with his employment as a sysems engineer. Specificaly,
Windeshem dleges clams for breach of contract, violation of the Maryland Wage Payment
and Callection Act, unjust enrichment, and promissory estoppe.

Now pending are the parties crossmotions for summary judgment. | have given careful
attention to the parties memoranda and exhibits, and a hearing has been held. For the reasons
stated on the record during and at the concluson of the hearing, and as further elaborated
below, | shdl grant summary judgment in favor of defendants.

l.

Pursuant to Fed. R. Civ. P. 56 (¢), summary judgment is appropriate “if the pleadings,

depositions, answers to interrogatories, and admissons on file, together with the affidavits,



if any, show that there is no genuine issue as to any materid fact and that the moving party is
entitled to judgment as a matter of law.” Anderson v. Liberty Lobby Inc., 477 U.S. 242, 247
(21986). A fact is materid for purposes of summary judgment, if when applied to the
ubgtantive law, it affects the outcome of the litigation. Id. at 248. Summary judgment is dso
aopropricte when a paty “fals to make a showing sufficient to establish the existence of an
dement essentid to that party’s case, and on which that party will bear the burden of proof at
trid.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

A party opposing a properly supported motion for summary judgment bears the burden
of edablishing the existence of a genuine issue of material fact. Anderson, 477 U.S. a 248-
49. “When a motion for summary judgment is made and supported as provided in [Rule 58],
an adverse party may not rest upon the mere dlegdaions or denids of the adverse party’s
pleading, but the adverse party’s response, by affidavit or as otherwise provided in [Rule 56]
mugt set forth specific facts showing that there is a genuine issue for trid.” Fed. R. Civ. P.
56(e); see Celotex Corp., 477 U.S. a 324; Anderson, 477 U.S. a 252; Shealy v. Winston, 929
F.2d 1009, 1012 (4th Cir. 1991). Of course, the fects, as wdl as judifiable inferences to be
dravn therefrom, must be viewed in the ligt mogt favorable to the nonmoving party.
Matushita Elec. Indust. Co v. Zenith Radio Corp., 475 U.S. 574, 587-88 (1986). The court,
however, has an dfirmaive obligation to prevent factudly unsupported dams and defenses
from proceeding to trid. Felty v. Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th Cir.
1987).

When both parties file motions for summary judgment, as here, the court applies the

-2-



same standards of review. Taft Broadcasting Co. v. United States, 929 F.2d 240, 248 (6th
Cir. 1991); ITCO Corp. v. Michelin Tire Corp., 722 F.2d 42, 45 n.3 (4th Cir. 1983) (“The
court is not permitted to resolve genuine issues of materid facts on a motion for summary
judgment-- even where . . . both paties have filed cross motions for summay
judgment”)(emphads omitted), cert. denied, 469 U.S. 1215 (1985).

The role of the court is to “rule on each party's motion on an individual and separate
bass, determining, in each case, whether a judgment may be entered in accordance with the
Rule 56 standard.” Towne Mgmt. Corp. v. Hartford Acc. and Indem. Co., 627 F. Supp. 170,
172 (D. Md. 1985)(quoting Wright, Miller & Kane, Federal Practice and Procedure: Civil
2d § 2720 (2d ed. 1993)). See also Federal Sav. and Loan Ins. Corp. v. Heidrick, 774 F.
Supp. 352, 356 (D. Md. 1991). *“[C]rossmations for summary judgment do not automaticaly
empower the court to dispense with the determination whether questions of materid fact
exist.” Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Voigt, 700 F.2d
341, 349 (7th Cir.), cert. denied, 464 U.S. 805 (1983). “Rather, the court must evaluate each
party's motion on its own merits, teking care in each ingtance to draw dl reasonable inferences
agang the party whose motion is under consderation.” Mingus Constructors, Inc. v. United
Sates, 812 F.2d 1387, 1391 (Fed. Cir. 1987). Both motions may be denied. See Shook v.
United States, 713 F.2d 662, 665 (11th Cir. 1983).

“[Bly the filing of a motion [for summary judgment] a party concedes that no issue of
fact exists under the theory he is advancing, but he does not thereby so concede that no issues

remain in the event his adversary's theory is adopted.” Nafco Oil and Gas, Inc. v. Appleman,
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380 F.2d 323, 325 (10th Cir. 1967). See also McKenzie v. Sawyer, 684 F.2d 62, 68 n.3 (D.C.
Cir. 1982) (“nether paty waves the right to a ful trid on the meits by filing its own
motion”). However, when crossmotions for summary judgment demondrate a basc
agreement concerning what legd theories and materid facts are dispostive, they “may be
probative of the non-existence of afactud dispute.” Shook, 713 F.2d at 665.
.

| turn first to Verizon's cross motion for summary judgment. | view the facts, of course,
in the light most favorable to Windesheim, the non-movart.

Background

Windesheim was an employee of Bell Atlantic Network Services, Inc. (“BANS”) from
May 1989 untl Juy 2000. BANS was a wholly-owned subsdiary of Bell Atlantic
Corporation. Upon the merger of Bel Atlantic Corporation and GTE to form Verizon
Communications, Inc., sometime in the summer of 2000, BANSI changed its name to Verizon
Services Corporation, the defendant here. At dl times rdevat to this case, though formaly
caried on the books as an employee of BANSI, Windeshem was a systems engineer in the
Domedic Tedecom Market Segmet of Bdl Atlatic Corporation. More paticulaly, he
worked in the Bdl Atlantic Corporation’s Enterprise Business Group (sometimes hereinafter,
“EBG”) within Domestic Telecom, one of four “busness units’ which focused on specific
market segments. In addition to EBG, the business units included the Consumer unit, the
Gengrd Budness unit, and the Network Services unit. EBG had respongbility for large

busnesses and government clients. As a systems engineer, Windeshem provided both pre- and
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post-sales technica support to customers of two corporate account managers- David Kedan
and Dan Hagler.

As rdevant to this case, a second wholly-owned subsidiary of Bell Atlantic Corporation
was Bdl Atlatic Network Integration, Inc. (“BANI”), of which defendant Verizon Network
Integration Corporation is the successor. BANI, like BANSI, had a separate corporate
exisgence. BANI, which is referred to by the parties as Data Solutions Group or DSG, like
BANSI, was a condtituent of the Enterprises Business Group.

In sum, the Enterprise Business Group, located within the Domestic Telecom Segment
of Bdl Atlatic Corporatiion, marketed communication and information services to lage
busnesses and to departments and agencies of dtate and federa government. Sometimes these
products and/or services were regulated by state or federal regulators such as the Federd
Communications Commission or a dtae public service commisson. It was the regulated/non-
regulated dichotomy which once drove-- but apparently no longer drives— the particular
idiosyncratic operationa  dructures of large tdecom companies such as the former Bél
Atlantic Corporation. Thus, dthough Windesheam was formdly carried on the books as an
employee of BANSI and not on the books as an employee of BANI, both BANSI and BANI
employees worked in the Enterprise Business Group of the Domestic Telecom Segment of
Bell Atlantic Corporation. Morever, employees and managers of both BANSI and BANI
reported up the corporate chan of command to a single manager of the Enterprise Business

Group.



The Incentive Plan

Windeshem's compensation arangement was determined under a massve document
cdled the Sales Incentive Plan (“Incentive Plan”). The Incentive Plan governed compensation
for EBG's sdes force, liged the base responsbilities for the various postions, and identified
the products that plan participants were expected to sdl. Incentive Plan, at 46. In the rather
obtuse and dense languege of sdes and makeing, these base responghilities included
“revenue generdion/implementation support, <kill set development, buildng and mantaining
cusomer reationships, customer satidfaction, opportunity assessment/account planning,
education of customers/account team on emerging technologies, and promotion of other Bell
Atlantic companies and dliance partners.” Id. Under the Incentive Plan, Windeshem's base
postion responshilities included generating revenue for BANSI, his formal employer, and
other Bell Atlantic Corporation entities.

Each plan paticipant received annuad sdles objectives or quotas representing his
“required performance objective’ for a specific period of time. Id. a 8. Pursuant to the
Incentive Pan, plan participants received a quota for sales of BANSI's products and services
and a separate quota for sales of BANI's products and services. The Plan provided:

[elach incented [dc] individud is assgned an annua compensation quota for

Network Services and an annua compensation quota for DSG services. Each

quota is tracked and measured separately. The combined tota quota is retired

and incentive paid, through sales of Network Products and Services . . . and Data

Services Group Products and Services.

Incentive Plan at 36. Windeshem was thus digible to receive commissons for saes of BANI

products and services. Windesheim Dep. at 167; Deposition of Michael Blundin (“ Blundin
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Dep.”) at 25-27.

The Incentive Plan clearly and unambiguoudy provides the authority to modify bonus
programs. Specificdly, the Incentive Plan clearly reserves the right of the Enterprise Business
Group to pay or not pay theincentivesin its“sole discretion.” The Incentive Plan Sates:

Bdl Atlatic and/or Enterprise Sales reserve the exclusve right with unlimited

discretion . . . to reduce, modify, recover or withhold incentive pay pursuant to

changes in business conditions, individud performance or any other reason
management deems appropriate in their sole discretion.
Incentive Plan at 5.

The Incentive Plan aso contains the following provison:

7. BONUS/CONTESTS

Selected products and/or groups of products may be eigible for additional

bonus incentives and are independent of the Plan. Each Vice Presdent —

Sdes or Marketing organization may sponsor and fund contests and promotions

during the year. Detals for each contest and/or promotion will be announced

in advance of the effective date.

The Company reserves the right, in its sole discretion, to amend, change or

cancd Bonus Programs and to reduce, modify or withhold Bonus Program

Incentives pursuant to changes in business conditions, individua performance

or management modification.

Incentive Plan at 30 (emphesis added). (As discussed infra, Windeshem relies heavily on the
itdicized language in support of hisdams)

As did dl paticipants in the Incentive Plan, Windeshem sggned an acknowledgment
upon his receipt of the Incentive Plan which provided as follows in part:

| have carefully read a copy of the 1999 Bell Atlantic Enterprise Sdes Incentive

Plan (“Plan”) and undergand its provisons . . . . In particular, | understand and
agree that my base sdary is my agreed upon rate of pay, wage, or required
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compensation.  Any other payment is discretionary. | understand and agree that

neither this Plan nor any other document or statement, establishes or congtitutes

an agreement by Bdll Atlantic to pay incentive awards or other compensation.

Incentive Plan a 7; Windesheim Dep. at 165-66.
The July 1999 SPIFF

“SPIFF” is a widdy used term within the sdes industry for a sdes incentive or bonus
program. It stands for “Sdes Promotion Incentive Fund.” The gravamen of Windesheim's
dams in this case is that defendants faled to pay him the ful bonus under a July 1999 SPIFF
(“Jduly SPIFF).

The Jly SPIFF was authorized by the Enterprise Budness Group managers and was
actudly sponsored, with the approva of the Enterprise Business Group, by BANI. 3 Quarter
Bonus for DSG Sales (“July SPIFF”); Dep. of Dennis Duym (“Dyum Dep.”) a 23.
Specificdly, BANI undertook to dimulate its sdes, increase its market penetration, and to
seek new saes opportunities. Although BANI was offeing the July SPIFF, utimady, any
bonus compensation earned through the July SPIFF was to be paid through the compensation
department of EBG and it is not disputed that EBG had find approva authority over the terms
of the July SPIFF. Dyum Dep. at 27-28.

By its terms, the July 1999 SPIFF offered a bonus for “[e]ach sde for above services
with contract signed between July 1, 1999 and September 30, 1999.” July SPIFF. Although
the Juy SPIFF does not define the term sde, the firsd page of the policies and procedures of
the Incentive Plan provides such a definition:

Sde is defined as any dngle sdes effort documented by an executed contract
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or Application for Service, including, but not limited, to, the following criteria

. . . [dinge or multi-product sde for one or more customer applications,

locations and/or subsidiaries sold through asingle, concerted sdes effort. . . .

Incentive Plan at 8.

The July SPIFF covered dl sdes team members, and it did not impose any particular
requirements on the level or quantum of effort by a team member. The schedule of bonus
awards per sde under the July SPIFF was as follows. (1) Corporate Account Managers. $1000;
(2) Sysems Engineers.  $500; (3) Sdes Managers. $200; (4) Systems Managers: $200; and
(5) Branch Sdles Directors: $100. 1d. If more than one Systems Engineer were involved in
one covered transaction, then the bonus for the Systems Engineers was to be it equally
among al Systems Engineers participating. 1d.

The CAISInternet Sale

The sdle out of which the current dispute arises is the September 30, 1999, sale to CAIS
Internet (“CAIS’), a leading Internet Service Provider for hotels, apartment buildings, and other
multi-dweling units. CAIS had two accounts with the Enterprise Business Group, one of each
of which was serviced by David Kedan's (“Kedan”) team and Gladys Villanuevas
(“Villanueva’) team, respectively. Kedan and Villanueva were EBG Corporate Account
Managers. In August 1999, Kedan identified the opportunity to sdl dedicated Internet access
savice to CAIS. Pursuant to the terms of the July SPIFF, Kedan and Villanueva notified
BANI of the potential CAIS sde and that it would be a large opportunity. Between September
9 and September 20, 1999, Kedan, Villanueva and a colleague, Eric Solomon (“Solomon”),

worked together to consummate the CAIS sde. Ultimately, Solomon recelved credit approval
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for CAIS from BANI's credit department alowing CAIS to purchase 1,350 Internet access
lines, which were to be inddled over a three-year period at a rate of 450 lines per year. On
November 16, 1999, DSG publicized the contract it had reached with CAIS Internet, stating
thet, with yearly service fees and the like, it had avaue of up to $42 million,
The Modification of the July SPIFF

During the time that Kedan, Villanueva and Solomon were findizng the CAIS Internet
sde, the managers of BANI and the Enterprise Business Group modified the July SPIFF.
Specificdly, on September 23, 1999, the July SPIFF was extended from September 30, 1999,
through December 31,1999. Also, the fallowing language was added to the dements of the
Juy SPIFF. “bonus payout on sdes of multiple linedservices to a single customer will be
limited to 5 lines/sarvices per customer.” Modified SPIFF, Pl.’s Mot. for Sum. J., ex. 13. The
parties vigoroudy dispute the rationde for this change in the July SPIFF. Other modifications
to the July SPIFF induded an expansion of the bonus offer to include certain types of contract
renewads and upgrades of exiding contracts, thus addressng questions that had been raised by
the EBG sdes force as to whether the July SPIFF agpplied only to new contracts, or also
included renewas and upgrades on existing contracts.
Payment of the July SPIFF

It is undisputed that Windesheim did no work whatsoever on the CAIS Internet sale, as
his technical know-how was not needed to consummate the transaction. Nor was actudl
participation required, however, under the teems of the July SPIFF. In January 2000, BANSI

pad Windesheém a bonus payment of $2,500 for the CAIS sde, i.e, $500 per line for five
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lines Before Windeshem received the bonus payment, he had disputed with his superiors the
amount he was due. He bdieved, as perhaps did others, that he was entitled to received a $500
bonus for each of the 1350 Internet access lines involved in the CAIS transaction.

CAISInternet Contract Performance

As stated supra, the CAIS contract required CAIS to ingtal 1350 lines over a three-year
period at a rate of 450 lines per year. CAIS Contract. CAIS agreed to pay a penaty ranging
from $1,050 to $2,100 for each lire it faled to inddl in accordance with the contract. 1d. By
September 30, 2000, however, CAIS had ingdled just 30 of the 450 lines to which it had
committed.  Eventudly, BANI agreed to waive the $925,050 in accrued pendties and to
diminate the penaty provisons from the contract. As of October 2001, CAIS had only
ingaled sx additiond lines. CAIS has since filed for bankruptcy.

I1.

Defendants raise a number of issues in support of their motion for summary judgment.
As indicated at the hearing, however, | am persuaded that | need not findly determine dl of the
iSsues so raised.

The parties agree that Mayland law is controlling in this case. Longsanding Maryland
legd principles recognize that no enforceable contractual obligation is created when an
employer offers employees a bonus for doing that which an employee is adready required to
do pursuant to the terms of the engagement of employment. Johnson v. Schenley Didtillers
Corp., 28 A.2d 606 (Md. 1942)(collecting cases). The rationae for the rule is that there is no

consideration-- criticd to contract formation--  to support the employer's promise of
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additiond compensation. Thus, the employer's promise is “illusory” in the sense that it is not
legdly enforceable in an action for breach of contract.

Windeshem planly recognizes this principle. In a creative and enviably imagindive bit
of lavwyeing, Windeshem sdzes on the fact that while he was formdly an employee of
BANSI, the July SPIFF was sponsored by BANI, a different corporation within the Bl Atlantic
family. From this premise, Windeshem contends that he provided sufficient “consideration”
to BANI, and thereby turned the gratuitous promise of a bonus as set forth in the July SPIFF
into an enforceable contractud obligation.

| disagree. This argument is not persuasive, ignoring as it does that, as in other areas of
the law, legd rdaionships and outcomes do not, inevitably or even usfully, hinge on
formdities of corporate structures. Cf., e.g., Great Atlantic & Pacific Tea Co. v. Imbraguglio,
697 A.2d 885, 896-98 (Md. 1997) (“datutory employer” doctrine under state workers
compensation regimes); Franklin v. Gupta, 567 A.2d 524, 535-37 (Md.Ct.Spec.App.)
(“borrowed servant” doctrine in medical mapractice), cert. denied, 512 A.2d 182 (Md. 1990);
Sandard Oil Co. v. Anderson, 212 U.S. 215 (1909) (“borrowed servant” doctrine under
generd law of negligence); Computer Assocs. Intern., Inc. v. N.L.R.B., 282 F.3d 849 (D.C. Cir.
2002) (“joint employer” doctrine under federal labor law); Llampallas v. Mini-Circuits, Lab.
Inc.,, 163 F.3d 1236, 1244-45 (11th Cir.1998) (“integrated enterprise” doctrine under federa
anti-discrimingtion  law). Here, notwithstanding the fact that Windeshem's compensation was
pad through a Bdl Atlantic subsidiary other than the subsidiary which “sponsored” the July

SPIFF, the provisons of the Incentive Plan gpply to the July SPIFF as a matter of law. Any
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doubt about this is digpelled, inter alia, by the undisputed fact that the July SPIFF was
evduated by the Enterprise Busness Group management and, in particular, its compensation
managers, to assure that it could be implemented in harmony with the Incentive Plan.

Thus, for three separate reasons rooted in the plain terms of the Incentive Plan and
Maryland law, Windeshem’'s clams fal. Frg, the Incentive Plan clearly and unambiguoudy
required that Windesheam provide services on behdf of BANI, a condituent of the Enterprise
Budness Group, even though he was formdly an employee of BANSI, and even if, in fact, as
Windesheim contends, his 1999 “quota’ for BANI services was “zero.” Accordingly, the rule
of Johnson, supra, is fuly applicable, notwithganding the fact that Windeshem was formally
an employee of BANS.

Second, the Incentive Plan unmidakably reserves to the Budness Enterprise Group the
“unlimited discretion . . . to reduce, modify, recover or withhold incentive pay pursuant to
changes in budness conditions, individud performance or any other reason manegement deems
appropriate in their sole discretion.” Accordingly, by its very tems as informed by the
Incentive Plan, the July SPIFF was not an offer to sales team members to enter into a binding
contract. Rather, under the Incentive Plan, the Enterprise Budness Group has expressly set
forth what Johnson, supra, has dready adopted as Maryland law.

Windesheim does not, and indeed cannot, suggest a different interpretation of the terms
of the Incentive Flan. Instead, Windeshem seeks to escape the parameters of the Incentive
Pan by dting the falowing provison: “Selected products and/or groups of products may be

eligiblefor additiona bonusincentives and are independent of the Plan.”
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Incentive Plan at 30. Windeshem argues that the use of the phrase “independent of the Pan’
“requires a factud concluson that SPIFFS are not part . . . of the employees base salary or the
commisson as caculated under the Plan formula They are a separate payment.” Pl.’s Op. a
10. Windeshem's argument leaves unstated how such a factual conclusion renders the terms
of the Incentive Plan “irrdevant” to additiond bonus programs. Contrary to plantiff's
contention, it is clear that such additiond bonus programs are indeed “independent” of the
Incentive Plan in the sense that they are not funded within the base budget established at the
beginning of the year for commissons and incentives. Blundin Dec. f 4. The phrase
“independent of the Plan” does not and could not mean that additional bonus programs are not
subject to the terms of the Incentive Plan-- the Incentive Plan authorizes such programs in the
first ingtance and expresdy reserves EBG' sright to modify them.

Andly, the term “sdé€’ is defined in the Incentive Plan as “awy dnge sdes effort,
documented by an executed contract . . . including [a] single or multi-product sde . . . sold
through a angle concerted sales effort.” Incentive Plan a 8; see also Black's Law Dictionary
929 (6th ed.) (1991) (defining sde as “a contract between two parties’). As a matter of law,
this definition is imported into the July SPIFF. Notably, Windesheim refers to the transaction
a issue as the “CAIS sde” and not the “CAIS sdes” Consequently, even if Windesheim or his
coworkers thought or hoped the CAIS Internet sde would resuit in an extraordinary windfdl,
the plan language of the rdevant compensation document would fadly undermine such an
interpretation. In the context of Windesheim's clams here, the September modification of the

July SPIFF was both unnecessary to avoid the creation of an obligation upon the Enterprise
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Busness Group to pay a windfall (assuming that such was a part of the motivation for the
modification) and, in any event, was no more legdly enforcesble than was the origind July
SPIFF.
For any one and dl of these reasons, Windeshem's clams fail as a matter of law.
V.
For the foregoing reasons, and for the reasons stated on the record at the hearing,
defendants cross motion for summary judgment shal be granted, Windeshem's motion

denied, and judgment entered for defendants.

Fled: July 24, 2002

ANDRE M. DAVIS
United States Didtrict Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BRUCE P. WINDESHEIM,
Haintiff

V. Civil No. AMD 01-1630
VERIZON NETWORK
INTEGRATION CORP,, et d.

Defendants :

...000...
ORDER

In accordance with the foregoing Memorandum, it is this 24th day of July, 2002, by the
United States Didtrict Court for the Digtrict of Maryland, ORDERED

@ That defendants motion for summary judgment is GRANTED; and it isfurther
ORDERED

2 That plantiff's motion for summary judgment is DENIED; and it isfurther
ORDERED

(3) That JUDGMENT IS ENTERED IN FAVOR OF DEFENDANTSAGAINST
PLAINTIFF; and it is further ORDERED

4 That the Clerk shall CLOSE THIS CASE and TRANSMIT copies of this Order

and the foregoing Memorandum to the attorneys of record.

ANDRE M. DAVIS
UNITED STATES DISTRICT JUDGE



